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Id the Court of Appeals of the District of Columbia. 


No. 2754. 

Overland Washington Motor Company, a Corporation, 

Appellant, 

vs. 

James E. Alexander. 


a Supreme Court of the District of Columbia. 

At Law. No. 57122. 

James E. Alexander, Plaintiff. 

vs. 

Overland Washington Motor Company, a Corporation, 

Defendant. 

United States of America, 

District of C olnmbin, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed Jillv 28, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57122. 

James E. Alexander, Plaintiff. 

vs. 

Overland Washington Motor Company, a Corporation, 

Defendant. 

The plaintiff. James E. Alexander, sues the defendant. Overland 
Washington Motor Company, a corporation, for that, the plaintiff 
became and was the purchaser of an Overland automobile from the 
defendant and paid the defendant the sum of $1,800.00 therefor. 
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That thereafter said automobile was damaged by fire and the de¬ 
fendant agreed with the plaintiff to rebuild said car and thereafter 
the defendant sold the said car for the sum of $900.00. The plain¬ 
tiff thereafter paid to tlie Overland Washington Motor Company, 
the defendant herein, the sum of $150.00, which with the $400.00 
realized from the sale of the rebuilt automobile was to he held by the 
defendant pending negotiations for the purchase of a new car by the 
plaintiff from the defendant. 

That the plaintiff and defendant were unable to agree upon terms 
for the purchase of a new car and the defendant agreed to return 
to the plaintiff the sum of $550.00, being the balance in its hands 
belonging to the plaintiff as constituted by the proceeds from the sale 
of the original car and the payment by the plaintiff to the defend¬ 
ant of the sum of $150.00. 

That the plaintiff has demanded the said sum of $550.00 
2 from the defendant but that the defendant, while admitting 
its indebtedness to the plaintiff has failed to pay to the plain¬ 
tiff the said sum of $550.00 or any part thereof. 

And the plaintiff claims the sum of $550.00 with interest from 
August 20. 1913, besides costs. 

The plaintiff. James E. Alexander, sues the defendant, Overland 
Washington Motor Company, a corporation, for money payable by 
the defendant to the plaintiff for goods sold and delivered by the 
plaintiff to the defendant ; and for work done and materials provided 
by the plaintiff for the defendant at its request; and for money lent 
by the plaintiff to the defendant; and for money paid bv the plain¬ 
tiff for the defendant at its request; and for money received by the 
defendant for the use of the plaintiff; and for money found to he due 
from the defendant to the plaintiff on accounts stated between them. 
And the plaintiff claims $550.00. with interest from the 20th day of 
August. 1913, according to the Particulars of demand hereto an¬ 
nexed. besides costs. 

HENRY T. QUINN, 
Attorney for Plaintiff. 


Affidavit. 

State of New York: 

James E. Alexander being first duly sworn deposes and says: That 
he is the plaintiff in the above entitled cause. That on the 3rd day 
of May. 1912 he purchased an Overland automobile from the Over¬ 
land Washington Motor Company, a corporation, doing business in 
the District of Columbia, and paid the full purchase price thereof. 

That thereafter the said automobile was greatly damaged 
3 by fire. That he returned said automobile to the defendant 
and agreed with the defendant that they should re-construct 
said car for the sum of $500.00. That the said car was re-con¬ 
structed and was subsequently sold by the defendant for the sum 
of $900.00. the defendant holding the sum of $400.00 for the credit 
of affiant. 

That a tentative agreement was made by the plaintiff with the de¬ 
fendant for the purchase of a new car upon terms to he agreed upon 
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at a later day and on August 20. 1913, plaintiff paid to defendant 
the sum of $150.00 with the understanding that the defendant 
should hold it pending an agreement to he had between them relative 
to the purchase of a new car. 

That thereafter plaintiff and defendant could not agree upon the 
terms of purchase and the defendant agreed with and promised the 
plaintiff to return to the plaintiff the sum of $550.00 held by it for 
the credit of the plaintiff. That the plaintiff, this affiant, thereafter 
made demand upon defendant for the return of said sum hut neither 
the defendant nor any one for it lias paid to the plaintiff or any one 
for him the said sum of $550.00 or any part thereof. 

And affiant says that the defendant is justly indebted to him in 
the sum of $550.00 with interest from the 20th day of August, 1913. 
exclusive of all set-offs and just grounds of defense in accordance 
with his Particulars of Demand hereto annexed, besides costs. 

JAMES E. ALEXANDER. 

Subscribed and sworn to before me this 21 dav of Julv. A. D. 1914. 

E. A. TRUMPP, [seal, j 
Notary Public. 

Notary Public, Kings Co., 21. 

Certificate filed in New York Co. 

New York Register No. 6050. 

4 No. 22335. 


State of New York. 

County of New York , zs: 


I. William E. Schneider. Clerk of the County of New York, and 
also Clerk of the Supreme Court for the said County, the same being 
a Court of Record, do hereby certify. That E. A. Trumpp has filed 
in the Clerk’s Office of the County of New York, a certified copy of 


his appointment and qualification as Notary Public for the County 
of Kings with his autograph signature, and was at the time of tak¬ 
ing the annexed deposition duly authorized to take the same, and 
that T am well acquainted with the handwriting of said Notary 
Public, and believe that the signature to the annexed certificate is 
genuine. 

Tn testimony whereof. T have hereunto set my hand and affixed 
the seal of the said Court and Countv, the 21 day of July 1914. 
[seal.] * W. E. SCHNEIDER. Clerk. 


Particulars of Demand. 


August 20. 191 


o 

*». 


August 20. 1913. 


Proceeds from sale hv Overland Wash¬ 
ington Motor Company. Inc., of one 
Overland automobile, the property of 


James E. Alexander. $400.00 

> Cash deposited by James E. Alex¬ 
ander with the Overland Washington 
Motor Company, Inc. 150.00 


Total 


$550.00 
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Affidavit for Attachment. 


* 


* 


Filed July 28, 1914. 
* * * 


* 


* 


Personally appeared l>efore me James K. Alexander, who first be¬ 
ing duly sworn, upon his oath declares and saysthat lie is the plain- 
tifV. named in the declaration tiled (herewith) in said court, wherein 
James E. Alexander is plaintiff, and Overland Washington Motor 
Company is defendant, that he knows that the said defendant, in 
said declaration named is a foreign Corporation and has estate and 
debts owing to it in the District of Columbia and further, that the 
plaintiff has a just right to recover against the said defendant what 
he claim- in the declaration filed as aforesaid, viz: the sum — five 
Hundred Fifty dollars for moneys realized by sale of Plaintiff’s prop¬ 
erty and money advanced by plaintiff to it. with interest from Au¬ 
gust 20th 1912 as per bill of particulars with said declaration filed. 


JAMES E. ALEXANDER. 


Subscribed and sworn to before me this 21st dav of July, A. D. 
1914. 


E. A. TRTTMPF. |seal.1 
Notary Public . Kings Co., 21. 


Certificate filed in New York Co. 
New York Renter No. 0050. 


No. 22834. 


State of New York. 

County of New Tori', ss: 


I. William F. Schneider. Clerk of the County of New York, and 
also Clerk of the Supreme Court for the said County, the same being 
a Court of Record, do hereby certify. That E. A. Trumpp 
0> has filed in the Clerk’s Office of the County of New York, a 
certified copy of his appointment and qualification as Notary 
Public for the County of Kings with his autograph signature, and 
was at the time of taking the annexed deposition duly authorized to 
take the same, and that T am well acquainted with the handwriting 
of said Notary Public, and believe that the signature to the annexed 
certificate is genuine. 

Tn testimony whereof. T have hereunto set my hand and affixed 
the seal of the said Court and County, the 21 day of July 1914. 


[seal.] 


W. F. SCHNEIDER, Clerl. 


Supporting Affidavit for Attachment. 

Filed July 28, 1914. 

******* 

Personally appeared before me Win. E. Ambrose who first being 
dulv sworn, on his oath declares and says: that he makes this affi- 

V 
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davit as a witness for the plaintiff, in the declaration filed (herewith) 
in said court, wherein James E. Alexander is the plaintiff, and Over¬ 
land Washington Motor Company, Incorporated is the defendant, 
and in support of the affidavit of James E. Alexander filed here¬ 
with ; that he knows that the said defendant, Overland \\ ashington 
Motor Company is a foreign corporation and has estate and debts 
owing to it in the District of Columbia and. further, that he is ac¬ 
quainted with the business relations of the said plaintiff and 
7 defendant and knows that the said plaintiff has a just right 
to recover against the said defendant what he claim- in the 
declaration filed as aforesaid, viz: the sum of Five Hundred and 
Fifty Dollars with interest from August 20th 1014 at the rate of six 
per cent per annum for moneys realized from the sale of plaintiff’s 
property by defendant and moneys advanced by plaintiff to defend¬ 
ant as per bill of particulars with said declaration filed. 

WM. E. AMBROSE. 

Subscribed and sworn to before me this 24th day of July, 1014. 

[seal.] G. E. SLAYBAUGH, 

Notary Public. 

Pleas. 

Filed August 19, 1914. 

* * * * * * * 

1-2 The defendant. Overland Washington Motor Company, a cor¬ 
poration, for plea to the first and second counts of the plaintiff’s 
declaration, says that it did not promise or undertake, and it is not 
indebted to the plaintiff, in manner and form as in said declaration 
aliened except that it is indebted to the plaintiff in the sum of One 
Hundred and Seventy Four Dollars and Forty-three cents, 
($174.43), parcel of the said several sums of money in the said 
declaration mentioned. And as to the said sum (ff ()ne Jlundie* 
and Seventv-Four Dollars and Forty-three cents. ($1*4.43), parcel 
of the said several sums of money in the said declaration mentioned, 
the defendant savs that the plaintiff ought not to have or maintain 
his aforesaid action thereof against it to recover any more or 
8 greater damages than the said sum of One Hundred an 
Seventv-Four Dollars and Forty-three ^ents fl/4.43), be- 
( .«u«e it *avs that before the filing of the plaintiff s declaration 
against the'defendant, to wit. on June 24 1914 it, the said Over¬ 
land Washington Motor Company, was ready and willing, and then 
here tendered and offered to pay to the plaintiff the saidl sum of One 
Hundred and Seventv-Four Dollars and Forty-three cents. ($14 - 
43 to receive which of the said defendant, he the said plaintiff, 
then and there wliollv refused; and the said defendant in fact fur- 
tlier sahli that it hath always, from the time of the said tender as 
fo the sum of One Hundred and Seventy-Four Dollars and Forty- 
three cents ($174.43). as aforesaid, been ready to pa>, and ■till r 
read5' to pay to the plaintiff the said sum of One Hundred and 
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Seventy-Four Dollars and Forty-three cents, ($174.43), if he will 
accept the same. 

FRED S. SWINDELL, 
Attorney for Defendant. 

Affidavit. 

District of Columbia, *s: 

Ruth E. Postlev, being tir>t duly sworn on oath deposes and says: 

1 hat she is the Treasurer of the Overland Washington Motor 
Company, a corporation, and the defendant named in the above en¬ 
titled cause, and makes this atlidavit for and on behalf of said de¬ 
fendant. being duly authorized so to do; that defendant did not 
agree to re-construct the automobile of plaintiff referred to, for the 
sum of Five Hundred Dollars, but, on the contrary, it agreed to re¬ 
construct same at cost price for such material as would be neces¬ 
sary to re-construct same, together with the necessary labor 

9 to do the required work in reconstructing said car. 

Deponent further says that defendant, in its desire to assist 
plaintiff in re-constructing plaintiff's car at as low a price as possible, 
although it was under no obligation to do so, secured a special dis¬ 
count from the factory furnishing said parts, of fifty per cent off 
the list price which defendant could have charged plaintiff, and on 
such necessary parts as defendant used in re-constructing plaintiff's 
said automobile, it charged same to plaintiff at one-half of its 
regular and customary price, making no profit whatever on the ma- 
aterials used in said re-construction, it desiring to re-construct plain¬ 
tiffs said automobile at as low a price as possible. 

Defendant denies that it ever received from the plaintiff the sum 
of One Hundred and Fifty Dollars, ($150), as alleged by plaintiff. 

Defendant further says that the cost of re-constructing the plain¬ 
tiffs said automobile amounted to the sum of Seven Hundred and 
Twenty-five Dollars and fifty-seven cents, ( $725.57) ; that it sold 
said automobile for the plaintiff at and for the sum of Nine Hundred 
Dollars. ($9001, leaving a credit balance due to the plaintiff of One 
Hundred and Seventy Four Dollars and forty-three cents, ($174.43), 
which sum defendant tendered the plaintiff before the bringing of 
this suit, which said sum plaintiff refused to accept, and which 
amount defendant is now. and at all times has been ready and will¬ 
ing to pay to the plaintiff, but which plaintiff has refused to accept. 

Defendant therefore denies that it is indebted to the plaintiff in 
the sum of Five Hundred and Fifty Dollars, ($550), as alleged, and 
says that plaintiff is entitled to a judgment for One Hundred 

10 and Seventy-four Dollars and forty-three cents ($174.43), 
without costs. 

R. E. POSTLEY, 

Treasurer Overland Washington Motor Co., a Corporation. 

Subscril>ed and sworn to before me this 19th dav of August, A. D. 
1914. 

[seal.] ALEXANDER R. VARELA, 

Notary Public, D. C. 
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Supreme Court of the District of Columbia. 

Monday, August 24th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

Comes now the plaintiff by his attorney of record and prays judg¬ 
ment for One Hundred and Seventy-four dollars and forty-three 
cents ($174.43) which the defendant admits by its plea filed herein 
August 19th 1914. Whereupon, it is considered that the plaintiff 
herein recover of the defendant the sum of One Hundred Seventy- 
four and 43/100 Dollars ($174.43), as in said plea, admitted, with 
interest from this date, but without costs, and have execution thereof. 

Joinder of Issue. 

Filed August 24, 1914. 

* jk * * * * * 

The plaintiff joins issue upon the defendant’s plea. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

11 Fred S. Swindell. Esq., Attorney for Defendant. 

Sik: Please take notice that the issue joined in the above entitled 
cause will be tried at the next term of this court. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

Note of Issue. 

Attorney for plaintiff. Henry I. Quinn. 

Attorney for defendant, Fred S. Swindell. 

Last pleading filed the 24th day of August. 1914. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

Motion to Discontinue. 

Filed October 14, 1914. 

******* 

Now comes the defendant, the Overland Washington Motor Com¬ 
pany. by its attorney, and moves the Court to discontinue the plain¬ 
tiff’s cause of action as to such amount as is in excess of the judgment 
of one hundred and seventy-four dollars and foilv-three cents, 
($174.43), rendered against the defendant on the pleadings in the 
above entitled cause on the twenty-third day of August, 1914. 

FRED S. SWINDELL, 
Attorney for Defendant. 
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To Ilenry I. Quinn, Esq., Attorney for Plaintiff: 

Please take notice that 1 will on Saturday, October 17th, 
12 at ten o’clock, A. M.. or as soon thereafter as counsel can be 
heard, call the foregoing motion to the attention of the Court. 

FRED S. SWINDELL, 
Attorney for Defendant. 

Service of a copy of the foregoing motion acknowledged this 
14 dav of October, A. I). 1914. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Saturday, November 7th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford. Justice presiding. 

****** * 

Before Judge Anderson. 

Upon consideration of defendant’s motion filed herein—“to discon¬ 
tinue the plaintiff s cause of action as to such amount as is in excess 
of the judgment of one hundred and seventy-four dollars and forty- 
three cents. (.$1 < 4.44) —it is ordered that said motion be and the 

same is herebv overruled. 

«. 

Order Alloviny Special Appeal. 

Filed November 14, 1914. 

Court of Appeals of the District of Columbia, October Term, 1914. 

No. 431, Original Docket. 

No. 57122. 

Overland Washington Motor Company, a Corporation, 

Petitioner, 

vs. 

James E. Alexander. 


On consideration of the petition for the allowance of a 
13 special appeal in the above entitled cause from the order of 
the Supreme Court of the District of Columbia of November 
7, 1914. overruling the motion to discontinue the suit. It is bv the 
Court this day ordered that said appeal be, and the same is hereby, 
granted. 

Per Mr. Chief Justice SHEPARD, 

November 13, 1914. 

A true Copy. 

Teste 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Colum bia. 





JAMES E. ALEXANDER. 


9 


Designation of Record. 

Filed November 18, 1914. 

The Clerk will please prepare transcript of record upon the special 
appeal of tlie defendant, which hereby designates as the necessary 
papers thereof the following: 

1. Declaration, Affidavit of Plaintiff, and Particulars of De¬ 
mand. 

2. Affidavit for Attachment. 

3. Supporting Affidavit for Attachment. 

4. Pleas and Affidavit of Defendant. 

5. Judgment entered August '24, 1914. 

6. Joinder of Issue, Notice of Trial, and Note of Issue. 

7. Motion to discontinue and notice. 

8. Order of November 7, 1914, over-ruling motion to discontinue. 

9. Order of tbe Court of Appeals, allowing special appeal. 

10. Assignment of Errors. 

11. This praecipe. 

FRED S. SWINDELL, 
Attorney for Defendant. 


14 Assignment of Errors. 

Eiled November 20, 1914. 

****** * 

Now comes the defendant and says that the Trial Court erred as 
follows: 

Eirst. In entering a judgment on tbe pleadings without discon¬ 
tinuing plaintiff’s cause of action as to the amount in excess of the 
sum for which judgment was entered. 

Second. In refusing to grant defendant's motion to discontinue 
said cause of action as to the amount in excess of one hundred and 
seventy-four dollars and forty-three cents, ($174.43), for which 
amount judgment was entered in favor of the plaintiff, under the 
73rd Rule. 

Third. In permitting plaintiff to pursue his alleged cause of action 
as to such amount as is in excess of one hundred and seventy-four 
dollars and forty-three cents ($174.43). after entering judgment in 
favor of the plaintiff* under the 73rd Rule, for the full sum claimed 
by the defendant, in its affidavit of defense, to be due to the plaintiff 
arising out of one indivisible claim. 

ERED S. SWINDELL, 
Attorney for Defendant. 


Service acknowledged this 20th day of November. A. D. 1914, of 
copy of the defendant’s Assignment of Errors and Designation of 

ReC ° rd ' HENRY T. QUINN, 

Attorney for Plaintiff. 


2—2754a 
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15 Supreme Court of the District of Columbia. 

[10-cent Internal-Revenue stamp canceled. | 

United States of America, 

District of Columbia, ss: 

I? John R. Young, Clerk of tlie Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 75122 at Law, wherein 
James E. Alexander is Plaintiff and Overland Washington Motor 
Company, a corporation is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
30th day of November, 1014. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2754. Overland Washington Motor Company, a corporation, appel¬ 
lant, vs. James E. Alexander. Court of Appeals, District of Colum¬ 
bia. Filed Dec. 1. 1914. Henry W. Hodges, clerk. 
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January Term, 1915. 


No. 2754. 


No. 


Special Calendar. 


Overland Washington Motor Company, a Corpora¬ 
tion, Appellant, 


v. 


James E. Alexander, Appellee. 


BRIEF FOR APPELLANT. 


Fred S. Swindell, 
Attorney for Appellant. 








IN THE 


(Court of Appeals, HUstnrt of (Columbia 

January Term, 1915. 

No. 2754. 

No. - Special Calendar. 

Overi and Washington Motor Company, a Corpora¬ 
tion, Appellant, 

v. 

James E. Alexander, Appellee. 

BRIEF FOR APPELLANT. 

Statement of Facts. 

On July 28, 1914, the plaintiff, James E. Alexander (ap¬ 
pellee herein), filed his declaration (Rec., 1) in the Supreme 
Court of the District of Columbia in Cause No. 57,122 
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at Law, claiming a right to recover from the defendant, 
Overland Washington Motor Company (appellant herein), 
the sum of five hundred and fifty dollars by reason of the 
following alleged facts: 

That on May 3, 1912, he had purchased an automobile 
from defendant for the sum of $1,800 and that thereafter 
same had been greatly damaged by fire and that defendant 
had agreed to rebuild the automobile and sell same for 
plaintiff for not less than nine hundred dollars, and that 
plaintiff had paid defendant the sum of one hundred and 
fifty dollars on account of said repairs, which latter sum, 
together with the sum of four hundred dollars which plain¬ 
tiff alleges in his declaration defendant had realized from 
the sale of the rebuilt automobile, was due to plaintiff. The 
second count contained the common counts. 

Attached to the plaintiffs’ declaration was filed an affida¬ 
vit of merit (Rec., 2) under the 73d Rule of the Supreme 
Court of the District of Columbia, relating to actions at 
law arising ex contractu . which affidavit sets out additional 
facts, namely, that defendant had agreed to rebuild plain¬ 
tiff’s automobile for five hundred dollars; that defendant 
had sold the rebuilt automobile for the plaintiff for nine 
hundred dollars and the difference of four hundred dollars, 
together with one hundred and fifty dollars, which plaintiff 
alleges he paid defendant on account, or an aggregate sum 
of five hundred and fifty dollars, was due to plaintiff from 
defendant arising out of the one transaction relating to this 
automobile. 

To this defendant below filed a plea of the general issue 
excepting as to the sum of $174.43, which it claimed was 
due to plaintiff as “parcel of the said several sums of 
money in said declaration named” and as to such sum of 
$174.43 defendant pleaded a tender, and pleaded further 
that plaintiff “ought not to have or maintain his aforesaid 
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action thereof against it to recover any more or greater 
damages than the said sum of $174.43” (Rec., 5). 

To this plea was attached an affidavit of defense (Rec., 
6) setting forth that defendant had not agreed to recon¬ 
struct plaintiff’s automobile for the sum of $500 but, on the 
contrary, had agreed to do the work for a price equal to 
the cost price of the new materials necessary to reconstruct 
same, plus the cost of such necessary labor required to do 
the necessary work. J he affidavit further sets forth that, 
notwithstanding said agreement, defendant had obtained a 
special concession from the factory furnishing such parts, 
of fifty per cent discount from the list prices, which de¬ 
fendant could have properly charged plaintiff, on the parts 
used in such rebuilding or reconstruction of the fire dam¬ 
aged automobile, and had given the plaintiff the entire bene¬ 
fit of this fifty per cent special discount, making no profit 
whatever on said materials, and charging in addition to said 
reduced prices only for the labor necessary in reconstructing 
the damaged automobile. The affidavit denied plaintiff had 
paid defendant $150 on account and avers that the labor 
in rebuilding said automobile, together with said one-half 
cost of the materials used in the car, amounted to the sum 
of $725.57, leaving a balance due plaintiff of $174.43 from 
the proceeds of the sale of said car, which amount had been 
tendered to plaintiff before the filing of the suit, and which 
tender was refused by plaintiff. 

Following the filing of defendant’s pleas and affidavit, 
viz., August 24, 1914, plaintiff (appellee), without notice 
to defendant, made a motion to the court below for judg¬ 
ment on the pleadings for the sum of $174.43, zdthout costs, 
which motion was granted, and judgment was entered 
against the defendant for $174.43 without costs ( Rec., 7). 

Thereafter, on October 14, 1914, defendant (appellant) 
filed a motion to discontinue the cause of action as to such 
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of plaintiff’s claim as was in excess of $174.43, the amount 
for which judgment was taken on the pleadings (Rec., 7). 

This motion to discontinue was overruled by the court 
(Rec., 8), from which order overruling defendant’s motion 
to discontinue, this Special Appeal was allowed. 

The above mentioned judgment of $174.43 (Rec., 7) 
having been paid by defendant (appellant herein) but not 
entered of record as satisfied, the following stipulation is 
herein included in this brief by consent of counsel for ap¬ 
pellant and appellee: 


Stipulation. 

It is hereby stipulated between Ilenrv I. Quinn, Esquire, 
Attorney of Record for fames E. Alexander (appellee 
herein), and Ered S. Swindell, Esquire, Attorney of Record 
for Overland Washington Motor Company, a corporation, 
(appellant herein), that the appellee admits that the judg¬ 
ment of August 24. 1914 ( R., 7), was paid in full by the 
Overland Washington Motor Company, a corporation, on 
August 23, 1914. 

Henry I. Ouinn, 
Attorney for Appellee. 

Ered S. Swindell, 

Attorney for Appellant. 

Assignment of Errors. 

The court below erred: 

1. In entering a judgment on the pleadings without dis¬ 
continuing plaintiff’s cause of action as to the amount in 
excess of the sum for which judgment was entered. 

2. In refusing to grant defendant’s motion to discon¬ 
tinue said cause of action as to the amount in excess of 
$174.43, for which amount judgment was entered in favor 
of the plaintiff, under the 73d Rule. 
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3. In permitting plaintiff to pursue his alleged cause of 
action as to such amount as is in excess of $174.43, after 
entering judgment in favor of the plaintiff under the 73d 
Rule, for the full sum admitted by the defendant, in its 
affidavit of defense, to be due to the plaintiff arising out 
of one indivisible claim. 

Argument. 

These assignments will be considered together: 

Defendant's pleadings deny plaintiff’s contention that 
out of this indivisible cause of action there arose a liabil¬ 
ity to plaintiff of the sum of $550, but, on the contrary, de¬ 
fendant claims only $174.43 to have been due plaintiff 
thereon. Defendant’s pleas were duly verified, and plaintiff 
thereupon had the right to elect, under the terms of the 73d 
Rule, either to accept defendant’s pleas as true and have 
judgment entered in his favor for the amount confessed 
therein and discontinue his suit as to the remainder, or he 
could reject defendant's contention and go to trial as to the 
truth thereof. The 73d Rule, referred to, gave plaintiff 
an election of one of two remedies. He could take his 
choice. But, if permitted to take what was offered as a 
settlement of the entire dispute and then litigate as to the 
remainder, there would be no election. 

The sole purpose of the rule in question was to expedite 
and put an end to litigation. A plaintiff is thus permitted 
to require a defendant to set out under oath such facts 
as would, if true, defeat the cause of action. When defend¬ 
ant lias answered under oath, plaintiff's cause of action, the 
plaintiff can not, in a motion for a judgment on the plead¬ 
ings, be permitted to take advantage of such portions of 
the defendant's pleadings as are advantageous and accept 
the benefits thereunder, and then litigate concerning those 
remaining. 
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Judgment can not be taken by tbe plaintiff for the amount 
admitted to be due, and proceedings maintained for the 
remainder of the claim, where there is no statute or rule of 
practice permitting it. 

Blydenstein v. Haseltine, 140 Pa. St., 120. 

Weaver v. Carnahan, 37 Ohio St., 363. 

Henderson v. Henderson, 3 Hare, 100-115. 

A party taking advantage of an admission must accept 
it in its entirety. 

De Waltoff v. Third Avenue R. Co., 75 N. Y. Ap. 

Div., 351. 

Shrady v. Shrady, 42 N. Y. Ap. Div., 9. 

Davis v. New York, etc., 93 N. Y., 250. 

A motion for judgment upon the pleadings is in the 
nature of a demurrer. 

Taylor v. Palmer, 31 Cal., 256. 

Bergerow v. Parker, 4 Cal. Ap., 169. 

It is in substance both a motion and a demurrer for the 
reason that it attacks the sufficiency of the pleadings. It is 
a motion for the reason that it is an application for an 
order for judgment. 

Power v. Gum, 6 Mont., 5. 

Haug v. Gt. Northern R. R., 102 Fed., 74. 

Like a demurrer it admits tbe truth of all well pleaded 
facts in the pleadings of the opposing party. 

Floyd v. Turner, 23 Tex., 292. 

Seligman v. Santa Rosa, 81 Fed., 524. 

Miller v. Hart, 122 Ky., 494. 

When a party moves for judgment on the pleadings, he 
not only for the purpose of his motion admits the truth of 
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all the allegations of his adversary, but must also be deemed 
to have admitted the untruth of all his own allegations 
which have been denied by his adversary. 

W alling v. Bown, 9 Ida., 184; 72 Pac., 960. 

A judgment on pleadings, like a judgment on a demurrer, 
rests upon the pleadings, and there can be no findings of 
fact where such a judgment is rendered. 

A plaintiff s motion for judgment on the pleadings ad¬ 
mits whatever is well pleaded in the answer. 

Stewart v. Erie & Western Trans. Co., 17 Minn., 
373. 

Knerr v. Bradley, 105 Pa. St., 190. 

Fleming v. Wells, 65 Calif., 336-339. 

Rice v. Bush, 16 Colo., 484. 

Van Etten v. Fosters, 48 Nebr., 152. 

Johnston v. Callery, 173 Pa. St., 129. 

Sanderson v. Herman, 108 Wis., 662-672. 

A judgment upon the pleadings is a judgment upon the 
merits. 

Mills v. Hart, 24 Colo., 505; 52 Pac., 680. 

Freeman on Judgments, Secs. 260-263. 

Black on Judgments, Sec. 707. 

bp on the entry of the judgment of August 24, 1914 
( R.. 7), on plaintiff’s motion for judgment upon the plead¬ 
ings, all matters within the scope of the pleadings, and which 
were or might have been decided, were merged in the judg¬ 
ment, which thereupon became res judicata as between the 
parties. 

“The whole tendency of our decisions is to require 
the plaintiff to try his whole case at one time. He can 




not even split up his claim, * * * and, a fortiori, 

lie can not divide the grounds of recovery.” 

United States v. California, etc., Land Co., 192 
U. S., 355. 

1 rask v. Hartford & New Haven Railroad, 2 Allen, 
331. 

Freeman, Judgments, 4th ed., Sections 238, 241. 

“ I he question as to the effect of a judgment as res 
judicata when pleaded in bar of another action is its 
legal identity with the judgment sought in the second 
action, and, as a general rule, its extent as a bar is 
not only what was pleaded or litigated, but what could 
have been pleaded or litigated.” 

Northern Pac. Ry. Co. v. Slaght, 205 U. S., 122. 

In the case of Brewer v. Christian, reported in 9 Ill. 
App. Ct. Reports, p. 57, the court said: 

“That where a plaintiff had taken final judgment for 
one sum in the progress of the case, if he should ob¬ 
tain a verdict in his favor for the remainder, it would 
be error for the court to render a second judgment in 
the same case.” 

Idle Supreme Court of the United States in the case of 
Beloit v. Morgan, reported in 7 Wall., on page 622, says: 

“In Henderson v. Henderson, 3 Hare, 115, the 
Vice-Oiancellor said: ‘In trying this question I believe 
I state the rule of the court correctly, that where a given 
matter becomes the subject of litigation in. and of ad¬ 
judication by, a court of competent jurisdiction, the 
court requires the parties to bring forward their whole 
case, and will not, except under special circumstances, 
permit the same parties to open the same subject of 
litigation in respect of a matter which might have been 
brought forward, as a part of the subject in contest, 
but which was not brought forward, only because they 
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have, from negligence, inadvertence, or even accident, 
omitted a part of their case. The plea of res judicata 
applies, except in special cases, not only to the points 
upon which the court was required by the parties to 
form an opinion and pronounce a judgment, but to 
everv point which properly belonged to the subject of 
litigation, and which the parties, exercising reason¬ 
able diligence, might have brought forward at the 

time.’ ” 

Furthermore, at common law two final judgments could 
not be entered in one case between the same parties. The 
plaintiff’s judgment is a judgment in favor of the plaintiff 
for a sum certain, and provides for execution therefor. 
And there exists no statute in this District permitting sever¬ 
ance, as is permitted by statute in some States. 

Two final judgments can not be entered in one action at 
law r on an indivisible cause of action. The entering of 
judgment merges all claims which w r ere or might have been 

decided. 

New Orleans v. Citizens Bank, 167 U. S.. 371. 
Block v. Commissioners, 99 U. S., 686. 

Reynolds v. Stockton, 140 U. S.. 2^4. 

Nalle v. Oyster, 36 App. D. C., 41. 

Freeman on Judgments, 4th ed., secs. 222, 223, 272. 
Crosby v. Jeroloman, 37 Ind., 277. 

Dutton v. Shaw, 35 Mich., 431. 

Tow r n v. Smith, 14 Mich., 348. 

Sweeney v. Daugherty, 23 Iow r a, 294. 

Black on Judgments, Vol. 1, p. 38: Vol. 11, p. 1105. 
Shepard v. Hardy, Adm., 43 S. \\ ., 456. 

There can be only one final judgment in any action, and 
therefore, when such a judgment has once been entered, no 
second or different judgment can be rendered between the 
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same parties and in the same suit until the first shall have 
been \ acated and set aside or reversed on appeal or error. 

State v. Jacksonville R. Co., 15 Fla., 708. 

Morrison v. Chicago, 142 Ilk, 660-667. 

W est v. Ela, 42 Kan., 334. 

McAdams v. McHenry, 22 Mo., 413. 

O’Neal v. O’Neal, 4 Watts & S. (Pa.), 130. 

Henderson v. Henry, 6 Ala., 361. 

Buffalo Pitts Co. v. Dearong, 37 Wash., 591. 

Tootle v. Cook, 4 Colo. App., 111. 

In the case of Weaver v. Carnahan, 37 Ohio St., 363, in 
a similar case, the court said: 

\\ here plaintiff sues to recover the value of services 
rendered, and defendant admits the rendition of the 
services, but denies the value to be as great as claimed 
and avers that it does not exceed a certain specified 
amount, it is error to render judgment in plaintiff’s 
favor for such amount, and continue the case for trial 
to ^determine the further value of such services. 

‘A\ here defendant in such case, denies rendition of 
services and further alleges that, even if they had been 
rendered, they would have been worth a specified sum 
and no more, and the court thereupon, without trial 
had. erroneously rendered judgment against him for 
such amount, the judgment if acquiesced in by defend¬ 
ant, is *final and a bar to further proceedings.” 

The action of the court below in entering judgment on 
the pleadings, on plaintiff’s motion , for the amount ad¬ 
mitted by the defendant’s pleas and affidavit of defense, 
which amount was less than that claimed by the plaintiff, 

operated a discontinuance as to the remainder of plaintiff’s 
claim. 

Assuming that the judgment was entered on the pleas 
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alone, disregarding the affidavit of defense, such entry of 
judgment merged all of the plaintiff s cause of action into 
the judgment, which judgment thereupon became res 
judicata not only as to the point actually decided by the 
court, but as well as to all matters which might have been 

decided. 

Harshman v. Knox Co., 122 U. S., 318. 

Cromwell v. County of Sac, 94 U. S., 351-352. 
Gifford v. Thorn, 9 N. J. Eq. (1 Stockton), 702- 

722. 


Inasmuch as the common law forbids the entry of two 
final judgments in one action at law on an indivisible cause 
of action, and as there exists no statute which permits a 
severance of the plaintiff s action, the only other ground 
which plaintiff could urge would be that the 73d Rule of 

the court below permits it to be done. 

However, the Supreme Court of the District of Columbia, 
in General Term, in the case of Kennedy v. Poole, reported 
in 5 \V. L. R., 129, in construing the rule, the language of 
which was the same then as now, said: 


“Where but one cause of action is sued on, and the 
defendant, under Rule /3, admits an amount due there¬ 
on and the plaintiff elects to take judgment for the sum 
so admitted to be due, that ends the controversy; and 
the court will discontinue the suit for the balance of 
the demand.” 

This decision has never been reversed or overruled, nor 
its authority questioned, but, on the contrary, counsel is 
advised that the Kennedy v. Poole decision has been uni¬ 
formly adhered to for many years. 

This court is the successor of the General Term, and 
the decisions of the latter court are, until reversed or over- 
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ruled, the law of the District. This court has declared that 
in a matter relating- to practice it “should not be disposed 

to question, under any circumstances, a decision of the 
General Term.” 

Hutchins v. Manneely, 11 App. D. C„ 88-90. 


It is therefore respectfully submitted that as there exists 

im rule of C()llrl <’ r statute permitting a plaintiff to sever 
his cause of action so as to take two final judgments there¬ 
on, and thereby have more than one day in court; and as 
it has been decided by the General Term of the court be¬ 
low, that it can not he done by virtue of anything contained 
in the 73d Rule, this court should reverse the interlocutory 
order of November 7, 1914, of the court below, overruling 
the motion of appellant to discontinue the cause of action 


as to ^ le amount of appellee’s claim in excess of the sum 
for which judgment was entered. 



A party should not experiment with his cause of action, 
and delay and harass his adversary, but should bring for¬ 
ward at one time all matters relating to his claim. 

"Interest Republicae Up Sit Finis Litum.” 


Fred S. Swindell, 
Attorney for Appellant. 
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The only question involved in this appeal is whether or 
not the plaintiff is entitled to litigate as to the balance of the 
claim after judgment is entered for the pait admitted b\ the 
defendant’s plea. The judgment entered in the court below 
was for the amount admitted to l>e due plaintiff by the de¬ 
fendant’s plea (Rec., p. 7). 1 he judgment was not entered 

upon the defendant’s affidavit of defense (Rec., p. 7). 
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ARGUMENT. 


The common law doctrine was that if the plea begins 
by answering only a part of the plaintiff’s claim, the plaintiff 
must take judgment nil dicit, before lie plead or demur, to 
avoid a discontinuance. 

Perry’s Common Law Pleading, page 280. 

Comyn’s Digest Pleader, f. 4. 

Market rs. Johnson, 1 Salkelds Rep., 180. 

Morlev Z's. -, 12 Modern Rep., 421. 

I Saunders, Note 3. 

Harrison 7\y. Balfour, 5 Smedes & Marshall Rep. 

(Miss.), 307. 

Hogan ct al, rs. Ross, 13 Howard (U. S.), p. 182. 

It is contended by appellant that at common law two 
hnal judgments could not be entered in one case between the 
>amc pai ties. 1 heie is no good reason why such a course 
could not be pursued, and in fact it would appear in the cases 
heretofore referred to, in which a judgment was allowed 
by ml dicit for that part of the claim unanswered by defend¬ 
ant's plea, that two judgments were entered. Otherwise, 
the defendant could have required the plaintiff to take 
\\ hate\ er he saw fit to offer. Some of the courts in this 
country have expressly recognized the complainant’s right 
t° liave judgment entered for the portion of his claim ad¬ 
mitted by the defendant’s plea and to litigate as to the 
balance. 


An\ admission of the debt sued for, which is such 
that it leaves no issue to be tried, is in fact, a confes¬ 
sion of judgment. If the admission goes to only a 
pait of the sum claimed it is a confession pro tanto; 




and there is no reason why the creditor should be de¬ 
layed in the collection thereof until a decision be had 
on the disputed portion.” 

5 Rob. La. Rep., 447. 

Parsons ct ai, vs. Snares, 9th La. Rep., 411. 

Tracy ct al., vs. Humphery, 5 N. Y. Pr. Rep., 155. 

Williams vs. Harrison. Ferguson & Co., 2 How. 

Rep. (Miss.), 627. 

The question involved in this appeal has never been de¬ 
cided in any reported case in this jurisdiction, and it is re¬ 
spectfully urged that the practice followed in this case in 
the court below should be sanctioned. 

There is no reason why a plaintiff should not have judg¬ 
ment immediately entered for any part of his claim admitted 
by a defendant without prejudice to his right to litigate as 
to the balance. If compelled to await the final decision in 
the case before collecting the amount admitted to be due him, 
and about which there is no dispute, the deprivation of the 
sum admitted during the time that the case is pending might 
work a great hardship to him, and the defendant’s financial 
status might, in the meantime, be entirely changed. 

If justice is better served by having two judgments en¬ 
tered in a cause, then common sense and justice demand 
that two judgments be so entered. And in fact there can 
be no good reason assigned why such a course should not 
be pursued and such a practice approved. The Congress 
of the United States was evidently not impressed by the 
fear of any inconvenience or injustice resulting from the 
entry of two judgments in one case, as it expressly provided 
in the Code of Laws for the District of Columbia, Section 
1567, that “If the defendant’s plea of set-off covers or ap¬ 
plies to only a part of the plaintiff s demand, judgment 



may be forthwith rendered for the part not controverted and 
the costs accrued until the filing of the plea, and the case 
shall be proceeded with for the residue as if the part for 
which judgment was rendered had not been included 
therein/ Of course, Section 1565 of the Code provides 
that “A defendant who files a plea of set-off * * * 

shall be deemed to have brought an action at the time of 
filing such plea against the plaintiff for the matter men¬ 
tioned in the plea” * * * There is, however, hut one 

title and one number to the cause, and if two judgments are 
entered they are in the same entitled cause. 

It is respectfully submitted that the order of the lower 
court overruling the motion to discontinue, should not be 
disturbed. 

Henry I. Quinn, 
Attorney for Appellee. 









